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	Professional Standards and Administrative Investigations
	Related Policies:

	This policy is for internal use only and does not enlarge an employee’s civil liability in any way. The policy should not be construed as creating a higher duty of care, in an evidentiary sense, with respect to third party civil claims against employees. A violation of this policy, if proven, can only form the basis of a complaint by this department for non-judicial administrative action in accordance with the laws governing employee discipline.

	Applicable KY Statutes: KSA 75.130; 90.360; 95.450

	OSHA:

	NFPA Standard:  

	Date Implemented:
	Review Date:


I. Purpose: This policy provides the procedures for the acceptance of complaints, the initiation of the administrative investigative process, and the process for conducting a fair and reasonable investigation.  
Editor’s Note: Every department does not have to have a designated division, unit, or investigator expressly for Administrative Investigations or Professional Standards (AI/PS) operations, but every agency should designate someone to be responsible for overseeing these practices.  If no one is delegated, the responsibility falls upon the fire chief. 
II. Policy: Complaints are an opportunity for the Fire Department to improve our operations and/or understand and correct public misunderstandings about the services we provide. The Fire Department will accept and document all complaints alleging employee misconduct or dissatisfaction with a Fire Department policy, practice or service in order to: 
A. Ensure that complaints alleging employee or department misconduct are accepted and investigated in a consistent and reasonable manner to uncover the truth of the allegations.
B. Identify areas of misunderstanding by the complaining person.
C. Identify personnel whose attitude, behavior and/or performance is in need of correction and supervisory intervention.
D. Protect personnel and the Fire Department from false or erroneous complaints.
E. Identify Fire Department policies, training and/or practices in need of reevaluation, clarification and/or improvement.
II. Introduction

It is important for the Fire Department to be responsive to external concerns. Members of the public should have a reasonable avenue to complain about the service provided by the Fire Department and the conduct of Fire Department employees. Such complaints offer the Fire Department the opportunity to improve our operations, understand and respond to misunderstandings that the public may have about the services we offer, and defend against false or erroneous claims. In addition, matters that may become a major problem for the department if ignored, can be identified early provided we have the courage to objectively consider and evaluate concerns that are brought to our attention.


III. Definitions

A. Complaint: Any complaint about employee misconduct or dissatisfaction complaint.


B. Complaint about employee misconduct:  An allegation from any source of an act or omission by an employee, which if proven true, would be considered misconduct or a violation of department policies, rules or regulations


C. Dissatisfaction complaint:  A complaint from an external source indicating dissatisfaction with a fire department policy, practice, or service
III. Procedure:
A.  Sources of complaints: A complaint can originate from any of the following sources:
1. Individual aggrieved person
2. Third party
3. Anonymous
4. Fire Department employee (co-worker)
5. Fire Department chain of command

6. News media
7. Governmental agency
8. Civil claim or suit
B. Complaints can be made by members of the public:
1. In person
2. By telephone
3. By letter
4. Email
5. Through any procedure authorized by law
C. Informational public brochure:  The Department has developed an informational public brochure to inform members of the community how to provide the Department with commendations, suggestions, dissatisfaction with the department, or a complaint alleging employee misconduct.  These brochures will be maintained in all fire department facilities and may be downloaded from the department’s web site. 
EDITOR’s Note: The department should develop a complaint form and an informational public brochure that explains how members of the community can submit commendations, suggestions, dissatisfaction with the department, or a complaint alleging employee misconduct. The name of the complaint form as used in this policy is the Public Service Report form. The Phoenix Fire Department’s web site offer’s an excellent example of this type of downloadable, mail-able brochure that explains the professional standards concept and the complaint process. See http://phoenix.gov/fire/publications/index.html
D. Employee responsibilities:  Whenever a non-officer employee becomes aware of a citizen’s complaint meeting the above complaint definition or becomes aware of the misconduct of another employee, he/she shall:
1. Immediately notify his/her on-duty officer and ensure that follow-up to the complaining person will not be delayed. For personnel assigned to fire and EMS companies, the on-duty officer shall be the company officer or acting officer. If that officer is not immediately available another officer within the chain of command shall be notified, up to and including the on-duty shift commander.
2. If an on-duty officer is not available or the party making the complaint refuses to wait for an officer, the employee will gather all available information regarding the complaint, including at a minimum a name and contact number for the complainant. The employee shall request that the complaining party complete a Public Service Report form, and to the extent the complaining party allows, assist them with the completion of the report.
EDITOR’s Note: The Public Service Report form is the form used to document compliments and complaints.

3. The employee shall ensure that any information provided by the complainant is given to an officer as soon as possible during the employee’s duty shift.
4. Failure to follow these acceptance provisions will result in disciplinary action against the involved employee.
E. Officer’s responsibilities: Whenever a company officer or chief officer becomes aware of a person requesting to make a complaint, or of an incident which will likely result in a complaint or an administrative investigation, the officer shall immediately inform the on-duty shift commander. If the on-duty shift commander is not available, the officer shall request that the complaining party complete a Public Service Report form, and to the extent the complaining party allows, assist them with the completion of the report. If the party making the complaint refuses to wait for or contact the on-duty shift commander, the officer will gather all available information regarding the complaint, including at a minimum a name and contact number for the complainant, and prepare a Public Service Report detailing what information is available. 
F. Upon becoming aware of a complaint, the on-duty shift commander shall take the following steps: 
1. Where a professional standards investigator is immediately available to respond to initiate a preliminary investigation, refer the matter to the professional standards unit immediately. 
2. Where a professional standards investigator is not immediately available (such after normal working hours), the on-duty shift commander shall initiate an immediate preliminary investigation. 

EDITOR’s NOTE: In larger departments that have multiple battalions where it is not feasible to have the on-duty shift commander conduct the preliminary investigation, that responsibility should be passed down to appropriate chief officers (eg. deputy chiefs, division commanders, senior battalion chiefs, etc.). The language above should be edited to reflect the actual practice.

G. The preliminary investigation shall include the following steps as appropriate based upon the circumstances and allegations:

1. Conduct an audio-recorded interview with the complaining person attempting to ascertain each and every allegation of misconduct alleged.  The complaining person shall be informed that the interview is being recorded, and may refuse to be recorded.  In these cases the investigator/shift-commander shall continue to interview the complainant and note the refusal on the completed Public Service Report.  Should the allegations not amount to a complaint as per the department definition of a complaint, the investigator/shift commander will advise the complainant that his/her dissatisfaction will be recorded and forwarded for department review.

EDITOR’s Note: To meet the requirements above it is recommended that a digital audio recorder be provided to the investigator/shift commander, as well as training on how to conduct an interview, how to conduct a preliminary investigation, and how to properly document and archive the recording for use in future proceedings.

2. Where appropriate, the investigator/shift commander conducting the preliminary investigation shall respond to the scene of the encounter/incident and:
a. Determine the identity of persons involved, witnesses, other departmental personnel and employees involved,
b. Ensure that proper evidence is collected and/or documented,
c. Ensure that all reasonable documentation and physical evidence is maintained.  This includes fire/EMS reports, police reports, communications/dispatch information, MDT transmissions, medical documentation, and video recording of any portion of the incident,
d. Ensure that all necessary medical treatment is provided and documentation is preserved.
3. As a general rule, the investigator/shift commander should not interview the accused employee as part of the preliminary investigation. In particular, any time an employee’s conduct may possibly involve criminal conduct, the employee should not be interviewed as part of the preliminary investigation.
H. The complaint initiation process is not incumbent on cooperation of the complaining person.  In the event that the complaining person refuses to cooperate with the investigation or there is no identifiable complainant and the information known to the officer satisfies the department’s definition of a complaint, the complainant will be listed as the Department.
I. Classification of complaints:  Complaints and administrative investigations will be classified by the department and assigned specific numbering (employee misconduct, apparatus accident, property damage, policy/procedure, and non-complaint).  The department will maintain specific investigative and reporting protocols for each classification of complaint.
J. All documentation of complaints, including Public Service Reports or Preliminary Investigation documentation, shall be forwarded through proper channels to the Professional Standards Unit (PSU).

K. Processing the complaint:  It is the responsibility of the PSU to process the complaint for investigation as follows:
1. Assign the complaint the appropriate control number
2. Log the complaint into the record management system
3. Assign the investigation to the appropriate department employee/investigator for investigation. With the permission of the Fire Chief, certain investigations may be referred to the following under appropriate circumstances:
a. Line officers

b. Safety officer

c. Fire marshal

d. Human Resources

e. Outside agency such as police, department of health, ethics commission, etc.

f. Outside investigator, such a private investigator, attorney, etc.

Regardless of whether the complaint is assigned internally or externally, the PSU shall be responsible to track the investigation and maintain any and all documentation related to the case.

4. The assigned investigator should ensure that the complainant receives a letter notifying them that their complaint has been received and has been assigned for investigation. The letter should also introduce the investigator, provide appropriate contact information, and inform the complainant that they will be contacted for an interview.
5. Where an employee has been identified as an accused employee, the assigned investigator should ensure that a letter is sent informing the accused employee of the existence of the complaint, the identity of the complainant, the nature of the complaint including the date, time and location the event underlying the complaint occurred (when available), the name of the investigator, and that they will be contacted for an interview at a later date. This step may be omitted or delayed under circumstances where the firefighter will be placed under surveillance until such time as the surveillance has been completed.
6. Assign the investigation a due date for completion within 30 days.  Extensions of this due date must be requested in writing for approval by the person in charge of the Professional Standards process and made part of the final investigative report.
L. Investigative procedures:
1. The investigator assigned to conduct the administrative investigation shall:
a. Evaluate the allegations contained in the Public Service Report, listen to the tape recording of the complainant, if available, and consult with the person who accepted the complaint/heard the allegations
b. Obtain all reports, communications/dispatch records, MDT transmissions, video recordings, and other evidence/documents
c. Determine the specific allegations of the complainant and identify any other possible department violations, whether alleged by the complainant or not
d. Conduct interviews in the following general sequence:

i. Complaining person

ii. Other public witnesses

iii. Department employee - witnesses

iv. Accused employees
1. Accused employees shall be given written notice of any intended interview regarding the allegations. Employees shall be granted at least 48 hours written notice before being interviewed, unless an imminent threat to the safety of the public requires otherwise.
2. Accused employees will be given the opportunity to examine any and all witness statements and evidence obtained by the investigator(s) prior to being interviewed.
Editor’s Note: Allowing an accused firefighter to have access to the investigation file prior to his/her interview is considered best practice under professional standards. In addition as a general rule, an accused firefighter is interviewed last.
3. All employees who are interviewed shall be issued a formal admonishment prior to any questioning taking place. The admonishment will clarify whether the employee is or is not being compelled to answer questions, and when compelled will clearly state that any statements given will not and cannot be used in a criminal proceeding against the employee, except for perjury or obstruction of justice charges.
Editor’s Note: Fire departments that are governed by collective bargaining laws may choose to include the following:
4. Accused employees shall be informed of, and shall have the right to, union representation during questioning.

Editor’s Note: The following represent best practices and are provided for your consideration:

5. Accused employees shall have the right to counsel while being interviewed.

6. The interview shall be conducted at a reasonable hour, at a time when the accused employee is on duty, unless an imminent threat to the safety of the public requires otherwise. 
7. If the interview occurs while the accused employee is off-duty, the accused employee shall be compensated for any off-duty time in accordance with regular department procedures. The accused employee's compensation shall not be reduced as a result of any work missed while being interviewed.
8. The accused employee shall be informed prior to start of the interview of the name, rank, and assignment of the officer or other person in charge of the investigation, the officer conducting the interview, and all other persons present during the interview. 
9. All questions directed to the accused employee shall be asked by and through no more than one interviewer at one time.
10. The accused employee shall be informed of the nature of the investigation prior to the interview starting.
11. The accused employee shall be allowed reasonable breaks to attend to his or her own personal physical necessities.
12. The accused employee shall not be subjected to offensive language or threatened with punitive action, nor shall an accused employee be offered an incentive or promise of reward as an inducement to answer any question. 
13. The interview shall be audio recorded at a minimum, and preferably video recorded. The accused employee shall be entitled to a copy of the recording without charge. 

M.

Disposition

1. The investigator will prepare an investigative report and submit it through the chain of command for adjudication and disposition. The investigator’s role is only to gather evidence. The investigator is not expected to make factual findings, recommended factual findings, recommendations for disciplinary charges, and/or recommendations for disciplinary punishment.
EDITOR’s Note: Some organizations may choose to have the investigator make findings of fact and recommendations for charges and/or discipline. This should be discussed with local counsel and coordinated with local ordinances, charter, civil service requirements, etc. The following information must be edited by local legal counsel to ensure it aligns with the fire department’s actual practices.

2. The adjudication process shall proceed in accordance with state and local law, and department regulations. A disposition finding for each allegation shall be made using the following classifications based upon the burden of proof of a preponderance of the evidence:
a. Sustained: there was a preponderance of evidence to prove the allegation
b. Not Sustained: there was not sufficient evidence to either prove or disprove the allegation
c. Exonerated: the actions of the employee were consistent with the law and Department policies, rules, regulations and practice
d. Unfounded: the allegation did not occur
e. Policy and/or training deficiency: the allegation occurred but was the fault of deficiencies in Department policy and/or training and cannot be accountable to the employee involved
3. The final authority for the disposition of the charge(s) is the Fire Chief or his/her designee.  Both PSU and the Fire Chief are responsible to ensure that the investigation and the final recommendation are consistent with the investigation and the practice of the Department.
4. When allegations are sustained, the specific charges and processing will be conducted according to the personnel practices of the Department.

O. Role of Professional Standards Unit 

1. PSU shall prepare the letter to the complainant following the conclusion of the investigation and the disposition of the complaint advising the person that the matter has been resolved.  
2. PSU is responsible for the quality control of the complaint and administrative investigation process and shall:
a. Review all final complaint investigations to ensure that they are consistent with the practices of the Department
b. Maintain records of the process
c. Maintain the completed investigative and adjudication files in a secure, confidential manner
d. Conduct an annual audit of the process
e. Maintain statistical documentation regarding the process and prepare any overall reports consistent with the directions of the Fire Chief
f. Alert the Department to any trends that may require specific changes in supervision, policy, or training.
3. When criminal allegations involving a member of the department are identified the Fire Chief and PSU shall be notified immediately. PSU will:
a. Develop and maintain liaison with the involved law enforcement agency and
b. Conduct the administrative investigation in such a way as to not interfere or compromise any criminal investigation
Editor’s Note: Each fire department has a disciplinary process that is specified by state and local law. To the extent that firefighters have collective bargaining rights, the collective bargaining agreement may place additional requirements upon the department.

Some departments provide a single disciplinary process culminating with the fire chief making a disciplinary adjudication and imposing a penalty without affording the accused employee a hearing (pre-disciplinary hearing) before hand. To satisfy due process requirements, such proceedings must offer the accused a post-disciplinary hearing provided he/she files a timely appeal. Many departments also afford an accused employee an abbreviated pre-disciplinary hearing (often called a Loudermill hearing), followed by a more thorough post-disciplinary hearing.
Still other departments offer a 2 tier or 3 tier disciplinary system, with a simplified procedure for minor offenses, and more in depth pre-deprivation hearing for more serious forms of discipline. As a general rule, as the penalty to be imposed becomes more severe, the employee has a greater right to have a more formalized hearing prior to a final determination being made. Under Cleveland Board of Education v. Loudermill, 470 U.S. 532 (1985), the United States Supreme Court concluded that a public employee with an expectation of continued employment (not an employee at will) is entitled to a pre-disciplinary hearing before being terminated. 
It is vital that each department have this policy reviewed and customized by local counsel to match the specifics of their particular jurisdiction. Failure to do so may result in this policy conflicting with local law, in which case it may not be possible to discipline a member for an infraction. In addition a court may conclude that the department has violated the accused’s due process rights and thereby liable for damages.
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